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Abstract

This submission outlines the recommendations by the Tax Justice Network
for the for the Protocol on Dispute Prevention and Resolution. The
submission is based on the Co-Leads’ zero draft and its discussions during
the Fifth Session of negotiations.

We believe the protocol should be redrafted so that it compiles the essential
provisions at treaty level and moves prescriptive operational provisions to a
separate ‘Meeting of the Parties Implementation Agreement’ (MOPIA). We
also think the draft protocol generally fails to implement elements of
transparency across all mechanisms. The mechanisms should also be
redesigned to avoid the taxpayer serving as the trigger for their application.
We strongly support delegates’ wish to work on a provision that prevents or
limits the application of ISDS to tax-related investment disputes.

Regarding the dispute prevention mechanisms, we consider the draft
protocol’s focus on transfer pricing inappropriate and incompatible with a
future-proof Convention. Given their resource intensive nature, dispute
prevention mechanisms should furthermore not be characterized as ‘core’.

Regarding the dispute resolution mechanisms, we believe the Protocol’s MAP
mechanism should be compulsory to settle any disputes under other
Framework Convention protocols. The mechanism of mandatory binding
MAP arbitration will not find any ‘takers’ as is, and should therefore be
substantially re-envisioned. Binding dispute resolution in a fair and
equitable way requires the setting up of a ‘UN Tax Dispute Settlement Body’,
a judicial body that decides and operates in line with the transparency and
impartiality standards of the judiciary.



General observations

Balance between regulatory and treaty provisions

We agree with the delegates from the African Group, India and Mauritius
that the draft protocol contains a level of detail and prescriptiveness that
is not in line with its fundamental nature as a treaty. We think the protocol
should be a legally sound, self-contained instrument confined to the rights,
obligations and essential elements of the prevention and resolution
mechanisms.

We agree with the Co-Leads on the need to develop to develop not just
the abstract legal grounds for the mechanisms but also the detailed
operational provisions. However, these operational provisions should be
contained in a separate instrument, similar to how rules on MAP arbitration
are addressed in many bilateral tax treaties.

As noted by the delegate from the Netherlands, it will be impossible to
provide all necessary rules for actual implementations. The protocol should
be able to accommodate additional rules and the changing of existing rules
on implementation. It would therefore be a mistake to add all operational
rules in the protocol itself and submit additions and changes to the formal
procedure for amending a protocol. The ‘meeting of the protocol’ parties
should be given the mandate to develop any operational rules needed to
execute the provisions of the protocol.

The procedure to alter and change this ‘Meeting of the Parties
Implementation Agreement’ (MOPIA) should be more flexible than formal
protocol amendment.

We also note that the protocol is a treaty between governments for the
purpose of improving cross-border dispute resolution and prevention. As
noted by Brazil, India and others, the mechanisms should be geared
towards strengthening governments’ access to relevant mechanisms.

General lack of transparency measures

In the Co-Leads’ concept note for the Fourth Session, “providing
transparency rules” is one of the elements the legal bases of the dispute
prevention and resolution mechanisms could provide for. We believe that
the Co-Leads’ view on the need for transparency elements in the
mechanisms was justified, especially because a number of lower income
countries have repeatedly stressed the relevance of sharing among
countries information on prevented and settled disputes. We add that
besides information sharing among countries, public scrutiny of competent
authority decision making is an important pillar of universal and inclusive
tax cooperation.

We note that in none of the mechanisms have any transparency rules been
foreseen.
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* No mechanisms have been foreseen to share or publish coordinated
unilateral, bilateral or multilateral advance rulings. Confidentiality
rules may prevent full publication, but the protocol can make the
sharing and publication of anonymized substantive summaries
obligatory. The fact that cross-border rulings are essentially based
on the legal ground of MAP should not prevent adopting
transparency measures, even if only the sharing of aggregate and
statistical information.

* In the case of mutual agreement procedure too, the concept note
hammers on the importance of “enhanced transparency” but the
draft protocol fails to deliver on this point. The Fourth Session note
expressly mentions that the Task Force would be mandated to look
into tools with high-level MAP summaries.

In previous sessions, universal support for work on transfer pricing
databases was lacking. There was clear pushback from certain
developing countries claiming it was inappropriate for the
Workstream to devote its own and the Secretariat’s scarce
resources to this project. There was far less pushback against MAP
summary databases, yet this aspect of the Task Force’s mandate
has been glossed over without explanation.

* The arbitration mechanism in the protocol does not come with any
obligation to publish arbitration decisions, in full or in abstract. We
find the failure to provide transparency, in itself, sufficient to make
the arbitration mechanism unfit for purpose. Universal and inclusive
international tax cooperation cannot be achieved by locking binding
dispute resolutions behind the doors of an arbitration board.

Taxpayer mechanisms trigger

As highlighted by Brazil, India and various other countries during the
negotiations, many of the protocol’s mechanisms have been designed to
allow the taxpayer to trigger their application.

Given that the point of the protocol is to create mechanisms that cater to
the realities and needs of developing countries, we think the mechanisms
should take into account legitimate concerns of being forced to dedicate
scarce resources or abdicate tax sovereignty against their wishes. For
example, countries should not be forced to give reasons why they deny
APA requests (cfr. Article 11(1)(2)). Access to MAP should not be deniable
merely on procedural grounds (cfr. Article 111(1)(2)). The non-treaty
consultation mechanism should be redrafted to prevent expectations or
binding capacity commitments on the part of the requested tax authority.



Protocol override of ISDS in tax-related investment
disputes

We are keen to support delegates from Mexico, the United Kingdom and
the African Group in their statements that the protocol should look at the
issue of ISDS in tax-related investment disputes. We are pleased to hear
the German Co-Lead supporting this suggestion.

As we have consistently argued in previous submissions, the Dispute
Protocol is well suited to include an optional provision to allow pairs or
groups of countries to list ‘covered investment treaties’ with unrestricted
ISDS access, and have these overridden by the protocol mechanism.

Two approaches can be followed for the drafting of the mechanism:

o The Mexican alternative (based on Mexican tax treaty
practice): the protocol could include an optional mechanism
which overrides investment treaties so that tax-related
investment disputes can only go to ISDS if both (tax)
competent authorities agree for this to happen. Without
agreement, there is no access to ISDS. The rule would provide
that tax-related disputes “shall be settled only under the
[protocol], unless the competent authorities of the
Contracting States agree otherwise” (based on article 25(5) of
the Mexico Germany Tax Treaty (2008))

o The UN Model (2025) alternative: additionally, or alternatively,
the protocol could include a rule similar to Article
25(6)(Alternative A) of the UN Model (2025) (see here for a
description of the new model provision). The rule would
provide that “the settlement of [tax related investment
disputes] shall, unless the competent authorities of the
Contracting States agree otherwise, be undertaken without
recourse to any dispute resolution arrangements under [listed
investment treaties]. Such disputes shall be settled only by
reference to the provisions of this protocol.”

Dispute prevention mechanisms

Inappropriate focus on transfer pricing

In line with the position above on the treaty nature of the protocol and the
need for operational rules in a separate instrument, we consider it
inappropriate to create a mechanism in the protocol that is exclusively
focused on transfer pricing. As a matter of fact, there are no treaties that
use the term ‘transfer pricing’. It would be far more appropriate to refer to
the ‘attribution of profits of multinational enterprises’, instead of using the
colloquial term, transfer pricing.


https://financing.desa.un.org/sites/default/files/2026-03/WS%20III%20-%20TJN.pdf
https://financing.desa.un.org/sites/default/files/2025-12/WS%20III%20-%20TJN.pdf#page=7
https://download.ssrn.com/2025/7/27/5368050.pdf?response-content-disposition=inline&X-Amz-Security-Token=IQoJb3JpZ2luX2VjEBcaCXVzLWVhc3QtMSJHMEUCIQDosJ%2FOM3DPlu3lKxi8C1BXs5rSsCaXlJMsih1lBdNAKAIgUiF845qJgyZ2Ww%2FxetatfqCMP99uwws3H40vDOlYGNMqxgUI3%2F%2F%2F%2F%2F%2F%2F%2F%2F%2F%2FARAEGgwzMDg0NzUzMDEyNTciDC%2B4JTn49Mh9qqvHHCqaBeujWqkW2993vUIimXKvVqC7AXXOwQUHtnF4SIlvM%2B0aCRdL0daOpqMu5mu%2F2Mj9ZVrFBnzez1AbX5X%2BzJgV8QhC0CPYk4YpXRYqVWbv6UjY5k5K7%2FsX2dqMcgKfAWpxB7k16OK83YTZ9AAZuM6oBGu811ALjlg%2BUdY7eEvJU4vyyJZJ%2Ft39bVnUHJ7HDijrSp5vzOHoA4fvGStd6sX6v%2F65zkXh26Q0bFqGAE30nylO9CWeuOo5lqa1mUfdGoEvMyLU6aa9CHJTIbGS2F%2FGwX1vgUjyUnkd0E2XYDVXjxWDAoGFt62u%2BAJeVwP461HEDhpDXHr4Ldla84mcugJdJZgMwmiQ%2BodlCqpX7GrLoQaAkkTGO%2B1bOPmMxzBZXUGp7cJY6ZEFPwO9KIkn%2F0vL49pzfD2vE5b1dQQYNwOxEmp%2BKxhQX21PNW2pgSmevaW3MXEv0QbTf2Vrx1EKMa7HyXa3zkbW41gbVhur1LN7SwfDsEINKrX2Ps58aRrt9YS47thqLKVsJgVNEPwSzUmL6Ibw0KhciLQcozGvR8NdwQJa0n0vX%2F9gTKl9wATZaF%2FtfnJVaEqkZ%2BugZ1Jnay6J8vCyQfily6hlVG0AkoaZA3ni94gBCMAs9VIh0ziv5FE0t%2BTu7GbqDGbbt%2FKJ5%2FIZ8%2F8biFNHuHev3yUttEyLDyTKD%2F%2BpwiK%2Buwdl6aok6O6qAvYxeKvb3cXmTo%2BZfAbyoTVJ5vxSTBuMga8VBB%2BQVyHk7EsjGF36dZlM856D2kMuhynyrjYZ7CBS69tvogs2n6x4DC4aZVxCF1A6mJwySrNICzHqXgw4KyO5LJgb928VUHO2g5L%2BlYcnsVzULQjy2%2BQMYioYiunJBXsAZXiDXej%2BEPOTdcrl1IsgLjDU3a3UBjqxAVYCNZENvwfVMg%2FeGup611KnGT542yF8kbzbo%2BjcwlHZkCLYXNwL3wUjEandUe%2BTAmnS4iurAf4BSopIjrduvLJ9K8VVbBLyBNc9BjOOTB8rGUzwCfLM1s7ftCEdi7E2LSaZxe5XcM6JylHCHQpMHBrV4gA%2FHXiBT4WNfBGWJKumCFYOrXmFF%2FT0sTsRFCiyjCqGwfn7wp5xZFsOgIW1%2BlF5hVja9yVw%2FGObF3KuvwlYeA%3D%3D&X-Amz-Algorithm=AWS4-HMAC-SHA256&X-Amz-Date=20260823T222952Z&X-Amz-SignedHeaders=host&X-Amz-Expires=300&X-Amz-Credential=ASIAUPUUPRWE73NFZH4N%2F20260823%2Fus-east-1%2Fs3%2Faws4_request&X-Amz-Signature=1ade73dd3b8b61222e8370575914614bc4dadc99968030e98a83232859c94f08&abstractId=5368050#page=21

We suggest to merge and reduce Article II(1) and Article 11(2) so that the
provision would merely introduce the legal basis for bilateral and
multilateral rulings, nothing more and nothing less.

If there is a need for specific rules to implement or operationalize the
mechanisms in relation to disputes regarding certain types of tax
measures, then these rules should be included in the MOPIA but not in the
protocol itself.

Dispute prevention mechanisms are not ‘core’

During the Fifth Session, the co-leads have expressed the desire to make
at least one of the prevention mechanisms a ‘core mechanism’ for which
there is no opt-out possibility.

We note that many developing countries have expressed their position
against this idea. We also note that many of those countries have
highlighted the resource intensive nature of APA programmes. Making these
mechanisms mandatory will force some countries to conclude that they
(literally) cannot afford to sign the protocol.

We also note that the capacity building commitment under Article 11(10)
which says that countries shall make efforts to support other countries’
implementation is drafted in a vague way.

We believe that if prevention mechanisms are good enough to be ‘core’,
the protocol should also make the capacity building obligations under the
protocol ‘core’, meaning that a signature of the protocol comes with an
effective and earmarked financial contribution by developed countries to
implement this.

Dispute resolution mechanisms

Mutual Agreement Procedure: not-optional for protocol
disputes

We believe the MAP in Article IlI(1) is the natural ‘go-to’ mechanism for
dispute resolution in cross-border tax matters and therefore the only
mechanism that merits ‘core’ status.

We noted that the function of this protocol is essentially two-fold: develop
better mechanisms of dispute settlement to apply to current tax disputes,
but also to develop the mechanisms that will apply in relation to other
protocols under the Framework Convention, like the Services Protocol.

In this regard we want to point out that the current interaction between
the Dispute Protocol and the Services Protocol is unclear. Article 11(2)
provides that if all parties in a dispute under the Service Protocol are also
party to the Dispute Protocol, “the latter protocol will govern the resolution
of the dispute”.
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Article V(1) of the Dispute Protocol applies in the case of “another bilateral
or multilateral tax-related instrument [is] in force between two or more
Parties [and] provides for a mechanism that is substantially similar ...”. 1t is
not clear whether this also covers the Services Protocol (and future
protocols).

It is not clear whether it is the drafters’ intention for Article V(1) to allow
countries that have signed both the Dispute Resolution Protocol and the
Services Protocol to actively prevent the Dispute Resolution Protocol to
apply in disputes under the Services Protocol and settle disputes under
the Services Protocol by means of that protocol’s native MAP provision in
Article 11(3) of the Services Protocol.

We believe such an option is not appropriate. The Dispute Protocol’s
forward-looking role is to create inclusive and universal dispute resolution
rules. If there are disputes on tax rules created under the same Framework
Convention on which the protocol is based, then the protocol mechanisms
should be applicable in any case. In other words, countries should not be
allowed to use old mechanisms in the case of disputes regarding new rules.

Article 11 should be amended with an additional paragraph to make this
clear.

Mandatory binding MAP arbitration: high risk of a dud

We consider Article 111(3) on Arbitration in the draft highly problematic. We
note that many countries, and especially African Group members, have
repeatedly made clear their opposition to including an optional mechanism
with mandatory binding MAP arbitration in the protocol. We urge the Co-
Leads to delete this mechanism or to re-envision it completely.

If included as is, the arbitration mechanism will most likely be a dud. Many
countries oppose mandatory arbitration out of principle. But the
mechanism in Article 111(3) goes further than any bilateral or multilateral
(BEPS-MLI) MAP arbitration has ever gone: it does not allow countries to
limit the scope of the type of cases that can be subject to MAP arbitration.

37 out of 107 jurisdictions opted in to the MLI’s mandatory arbitration
provisions. Of these 37, only about 10 jurisdictions did not use the
reservation in Article 28(2)(a) of the BEPS MLI. The large majority of
jurisdictions restricted access to MAP arbitration in certain types of cases,
like anti-avoidance cases (Germany, Spain), double non-taxation cases
(Portugal, France), specific OECD Model articles (Canada), or cases
mutually agreed as unsuitable for arbitration (France, Hungary).

The United Kingdom is one of the very few countries that have accepted
MAP arbitration access without restrictions on the scope of cases, a
decision which it came to regret in the Glencore case in which it was forced
to accept a diverted profit tax dispute to be settled through MAP
arbitration.

We think the current draft mechanism on arbitration should be re-
envisioned. Even if made optional, and access to arbitration made subject
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to case-by-case approval, the mechanism will not suit countries that
simply do not want to submit their tax sovereignty to third party arbitration.

We do believe there is an important role to be played for binding dispute
resolution under the protocol and the framework convention in general,
but this role can only be assumed by a ‘UN Tax Dispute Settlement Body’
that operates like a judicial body, with permanently appointed judges that
cannot be selected by parties, abide to full procedural transparency,
publication of decisions, and decision-making that allows adjudicators to
apply all relevant sources of law (including human rights law, and climate
law) ultra petita.



