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1. Introduction. Loss and damage - the unmet
challenge

In early November 2013, super typhoon Haiyan, one of the deadliest and most
catastrophic cyclones in recorded history, made landfall in the Philippines. The
storm killed 6,300 people, destroyed more than a million homes, and caused
damages and losses valued at USD 12.9 billion." Days later, Nadarev Safio,
Commissioner of the Philippines’ Climate Change Commission, stressed that
climate change had exacerbated Haiyan's destructiveness. “What my country is
going through as a result of this extreme climate event is madness. The climate
crisis is madness. We can stop this madness right here in Warsaw.”

Safio’'s won an audience as international media covered the disaster. ‘Loss and
damage’ is the term given to impacts of climate change that are not avoided
by mitigation, adaptation, or other measures.? Haiyan led to the formation of
the Warsaw International Mechanism for Loss and Damage associated with
Climate Change Impacts (WIM). Its mandate focuses particularly on vulnerable
developing countries.* In 2015, the issue of loss and damage was recognised
in Article 8 of the Paris Agreement, which stated that “Parties recognize the
importance of averting, minimizing and addressing loss and damage associated
with the adverse effects of climate change”. Later paragraphs affirmed a
continued role for the Warsaw Mechanism, to develop recommendations and
risk management strategies on loss and damage.®

The effects of loss and damage can be economic or non-economic. Non-
economiclosses are often the most damaging. In Haiyan, for example, thousands
of Filipinos lost their lives. Other examples might include the loss of community
burial grounds in Micronesia due to coastal erosion, or displacement of people
in the Caribbean during the particularly destructive 2017 hurricane season.®
However, the economic costs of loss and damage due to climate change are
huge. Typhoon Haiyan slowed Philippine national economic activity by nearly a
full percentage pointin 2013 and a further 0.3% in 2013.7 A study commissioned
by Oxfam found that the economic cost of loss and damage for developing
countries alone will amount to between USD 290 and USD 580 billion by 2030.8

Although States have international human rights obligations with respect to
both climate change and loss and damage, the current financial architecture and
governance regime for loss and damage remains inadequate and unfit for purpose.
First, developed countries have been wary of making definite financial

commitments to compensate for loss and damage that result from climate
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change. Only Scotland, Denmark and a score of philanthropic funds have
committed funds (USD 19,5m) for this purpose,® although vulnerable developing
countries will face the brunt of climate hazards. Studies have estimated that by
2050 the economic cost of loss and damage to such countries will exceed USD
$1 trillion.'® This figure does not even include non-economic damages such as
loss of life and displacement. The funds currently set aside for loss and damage
grossly underestimate the magnitude of the problem.

Second, the institutional arrangements for managing loss and damage are not up
to the task. The existing Warsaw Mechanism and related bodies do not have the
resources required for such a role. In 2021, the UN Climate Change Conference
in Glasgow (COP26) debated, but ultimately rejected, a proposal to form a new
financial facility to address loss and damage due to climate change. Because States
have been reluctant to accept responsibility for environmental degradation, past
UN Climate Conferences have never dedicated funding to this important issue.
There is currently still no formal international mechanism for addressing the
harm caused by climate change to the world’'s most disadvantaged populations.

Those who oppose the creation of aninternationalfacility to address loss and damage
have shown a lack of imagination and political will, since they have not considered
the possibility of reforming the international financial and tax system to provide new
resources to cover its costs. Action to impose higher minimum corporate tax rates
or close tax loopholes would enlarge the fiscal space available to address loss and
damage. In the absence of comprehensive international tax cooperation, efforts to
achieve climate justice or finance loss and damage will be insufficient.

In this white paper we aim to discuss and explore the following research questions:

* How can international tax cooperation bridge the finance gap for loss and
damage caused by climate change?

+ What financial architecture and governance regimes would be appropriate?

+  What guidance do international human rights standards provide?

2. Generating revenue through international tax
cooperation

Financing loss and damage is far from impossible, and the path of global
collaboration paved by the climate movement provides guidance. The urgency
of the climate emergency requires international cooperation to address the full
range of social, economic, and financial issues associated with climate justice.
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Tax cooperation is an essential element of that agenda.

Current international financial regulations are not designed for today's global
challenges. Countries lose US 483 billion in tax each year as a result of global
tax abuse committed by multinational corporations and wealthy individuals."’
Further, it is estimated that between USD 21 trillion and USD 32 trillion is hidden
from tax authorities in offshore dependencies.' In the last 30 years, this has fed
global tax competition, igniting a global race to the bottom: corporate tax rates
have fallen from 49% in 1985 to just 23% in 2019.™

Markandya and Gonzalez-Eguino have estimated the economic costs of loss and
damage in both a low and high emissions scenario. Their calculations highlight the
extent of the costs in several world regions (see Figure 1). In parallel, the State of
Tax Justice has estimated the revenue that is lost annually as a result of abusive
internationaltax practices by both multinational corporationsandwealthyindividuals
(Figure 1). Its figures suggest that over the last 5 years the funding shortfall of UN
humanitarian appeals related to extreme weather events could be financed by less
than a sixth of the tax revenue foregone as a result of tax abuse.™ The costs of tax
abuse and losses and damage caused by climate change fall disproportionately on
low- and middle-income countries, even though they are less responsible for both
problems than high-income economies, corporations and enablers.

Figure 1. Loss and damage and tax costs for Africa, Asia, and Latin America
& Caribbean (billion USD)

Loss and damage and tax Latin America &
costs for three regions’ Caribbean
Total L&D costs to 2030 67-242 138-494 86 -308
Total L&D costs to 2050 242-363 495-742 308-462

Annual losses to corporate

tax abuse 23.2 46 40

Annual losses to offshoring

by wealthy individuals 25 27 3

Authors’ calculations based on Markandya, A., Gonzalez-Eguino, M. (2019), ‘Integrated Assessment for Iden-
tifying Climate Finance Needs for Loss and Damage: A Critical Review’, in Mechler, R., et al (eds), ‘Loss and
Damage from Climate Change: Climate Risk Management, Policy and Governance’, Springer, Cham., https://
doi.org/10.1007/978-3-319-72026-5_14.
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Addressing international tax abuse requires collaborative international
agreements, like those that have been achieved in the UNFCCC framework. The
two-pillar OECD international tax agreement reached by over 130 countries in
2021 has set higher standards for international tax coordination. It is expected
to raise global tax receipts by about USD 150 billion by devising new procedures
for taxing multinational corporations (pillar 1) and establishing a 15% global
minimum corporate tax (pillar 2).”> Although the agreement sets a historic bar
for what an ambitious international tax agreement could accomplish, in the end
it only prioritises revenues for advanced economies and it lacks the ambition
needed to stop the global tax ‘race to the bottom'.

According to the Independent Commission for the Reform of International
Corporate Taxation (ICRICT), raising the minimum tax rate to 25% would
increase global tax income by more than USD 500 billion.’® Furthermore, the
World Inequality Report has argued that effective international cooperation
could establish a progressive global wealth tax that could raise more than USD
1.5 trillion annually.” Tax experts from the EU Tax Observatory have estimated
that a 25% tax rate combined with more equitable distribution could increase
Brazil's annual tax revenues by USD 18.1 billion, India’s by USD 21.9 billion, and
South Africa’s by USD 6.05 billion.'® Given that developed countries currently
provide approximately USD 83 billion in climate finance, these are promising
numbers."

Figure 2. Potential revenues from climate finance and international tax
agreements.
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Although global leaders and the climate movement have recognised that strong
international cooperation is necessary to face the climate emergency, States have
failed to establish multilateral tax agreements that would eradicate tax abuse
and raise enough public funds for climate finance. However, a pathway to future
climate justice requires more than simply making fresh resources accessible.
States must also develop a new governance regime for loss and damage.

3. A new governance regime for loss and damage

International programmes and facilities must be established to address the
harmful impacts of loss and damage in many of the world’s most vulnerable
communities. In their current form, the Warsaw International Mechanism
and related bodies, such as the Santiago Network, cannot comprehensively
address loss and damage. They can identify losses and damages caused by
climate change, but lack the mandate or institutional resources to implement
programmes to remedy them.?°

A financial facility to address the impacts of loss and damage could take several
forms. One option is to create a new Loss and Damage Fund, separate from
existing funding streams for climate adaptation and development. Such a fund
would be clearly separate from other climate finance measures and would focus
directly on loss and damage impacts. Moreover, by defining precisely which
‘loss and damage events’ qualify for funding, it could provide swift and more
focused compensation to vulnerable communities.?! Such a fund might support
the costs of relocation made necessary by rising sea levels, reconstruction after
natural disasters, alternative livelihood programmes required due to resource
loss, and insurance premiums to offset the risk of sudden onset climate events.

The Santiago Network on Loss and Damage was created within the Warsaw
Mechanism at the 2020 UN Conference on Climate Change. Its objective is to
catalyse technical assistance to implement “relevant approaches for averting,
minimizing, and addressing loss and damage”.?? Regrettably, the Network
is not yet operational. Climate critics have denounced it as “just another
website”, without a funding arm to implement recommended measures.?®> To
operationalise the Santiago Network, regional actors in the Global North need
to commit proper funding and collaborate to establish an adequate framework.

Finally, a new regime for loss and damage must take into account the long-
term challenges to establishing an effective international tax cooperation
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regime. It has been well-documented that tax discussions and agreements
in the OECD (currently the main forum for setting international tax rules)
have not meaningfully considered the interests of countries in the Global
South. As ICRICT's latest release regarding the OECD 2021 Agreement states,
“Developing countries would be little benefited—many could be worse off—
because the allocation principles favour the rich ones.”?* With this in mind, civil
society and increasingly States are calling for a UN tax convention.® They want
decision making on international taxation to be moved from the OECD (where
rich countries set the agenda) to the United Nations, where all countries can
negotiate on an equal footing (at least procedurally).

4, Human rights: legal obligation for loss and
damage

Both the Intergovernmental Panel on Climate Change (IPCC)* and the World
Health Organization (WHO)?” have noted that extreme climate events (including
storms, floods, heatwaves, droughts, and hurricanes) already affect a range of
civil, political, economic, social and cultural rights. A report by the Office of the
High Commissioner for Human Rights (OHCHR) listed some, including the right
to life, the right to development, the right to water and sanitation, and the right
to health.? The scientific community considers that human activity, particularly
the CO2 emissions attributed mainly to industrialised nations, is the primary
cause of climate change and associated violations.?® The UN Committee on
Economic, Social and Cultural Rights has recognised that “The [IPCC] report
further demonstrates that climate change constitutes a massive threat to the
enjoyment of economic, social and cultural rights”.?°

It should also be noted that the mostvulnerable are often particularly exposed to
the physical and mental health threats created by climate change. A 2020 study
found thatwomen frequently suffer disproportionate harm from environmental
hazards, due to social and gender inequality.?" Financial dependence and food
hierarchies can make it more difficult for women to migrate when environmental
events cause displacement.*

Under the Paris Agreement, States undertook to hold temperature levels at less
than 2°C above pre-industrial levels and proposed ambitious climate actions to
limit the temperature increase to 1.5°C.?® In this context, States must take into
account their international obligation to protect the human rights of individuals
and communities when these may be harmed by current or future effects of
the climate crisis, and their duty, to this end, to mobilise the maximum available
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resources through international assistance and cooperation.* Crucially, this
duty has an extraterritorial dimension. States have an obligation to respect,
protect and fulfil the human rights of all those who live under their jurisdiction,
but also (under articles 55 and 56 of the Charter of the United Nations) an
obligation to act in a manner that protects and fulfills the rights of people who
live outside their territories as well.?

UN human rights treaty bodies and special procedures have explicitly linked
climate change, and the issue of loss and damage, to human rights. In 2019, five
human rights treaty bodies called on States to comply with their human rights
obligations to provide international assistance and to “co-operate in good faith
in the establishment of global responses addressing climate-related loss and
damage suffered by the most vulnerable countries, paying particular attention
to safeguarding the rights of those who are at particular risk of climate harm
and addressing the devastating impact”.®

A report by the UN Special Rapporteur on human rights and climate change
highlighted the connection between loss and damage and human rights
violations, and suggested how to address loss and damage from a human
rights perspective.®” Drawing on the principle of “common but differentiated
responsibilities”, the Special Rapporteur recognised that rich nations have most
responsibility to act to control the climate crisis because they contributed most
to causing it.®

In short, States have a legal duty, under human rights law, to increase the
maximum available resources to promote and protect economic, social and
cultural rights, not least through international tax cooperation; and have a
responsibility to establish clear finance mechanisms to manage those resources
and make them available to address the challenges generated by loss and
damage due to climate change. Importantly, one recommendation of the UN
Special Rapporteur on human rights and climate change was that States should
increase cooperation and “explore legal options to close down tax havens as a
means of freeing up taxation revenue for loss and damage”. *°

5. Conclusion and recommendations

UN human rights mechanisms have clarified the State's obligation to mobilise
the maximum of available resources through international assistance and
cooperation, and the application of extraterritorial obligations, in the context
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of climate change. In accordance with these principles, States have a duty to
consider specific pathways towards international tax cooperation and establish
adequate finance and governance mechanisms for loss and damage.

First, reforms to the international tax regime and efforts to eradicate tax
havens should be supported by larger public funding commitments to combat
the climate crisis. States from the Global North have the main responsibility to
act, but States of the Global South also have a duty to support and implement
proposals to raise the minimum global corporate tax rate and establish
progressive global wealth levies. To stimulate global tax cooperation effectively,
a tax convention needs to be defined and agreed within the United Nations that
can achieve equitable outcomes and end the erosion of tax bases as well as
profit shifting.

Second, States must acknowledge that loss and damage caused by climate
change creates an international obligation, rooted in human rights principles,
to support nations and communities that are harmed by climate events.
Presently, public and private climate funders have stated that they prefer to see
their grants spent on mitigation and adaptation rather than loss and damage,
essentially because they are reluctant to accept responsibility or liability
for climate harms. The creation of a new loss and damage finance facility,
of transparent governance and based on human rights principles, is vital to
address the resulting gap.

The international regime for loss and damage is still a long way from being
equitable or adequate. To maintain and uphold human rights, States must
establish new mechanisms of tax cooperation that expand available resources,
and create a dedicated loss and damage finance facility.
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