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Lord G
oldsm

ith – the adviser w
ho know

s 
w

hich side his bread is buttered on.  A
s 

w
ith international law

, it does not m
atter 

if your adviser is right or not; the m
ere 

fact that he says it is “legal” m
akes it so. O

f 
course, the tax authority could challenge 
your self-assessm

ent, provided that it has 
the necessary inform

ation, resources, 
and inclination, but at the point of filing 
of your tax return, you can be your ow

n 
fiscal w

arm
onger, laying claim

 to m
oney 

that w
ould not otherw

ise belong to you, 
“creating your ow

n reality”, as one W
hite 

H
ouse aide at the height of the neo-con era 

fam
ously described it.

To be sure, if your filing position is 
vulnerable and the tax authority is aw

are of 
this, then you m

ight fail to “create your ow
n 

reality” and, through the m
echanism

s of tax 
enforcem

ent, have to pay m
ore tax than you 

originally said you ow
ed. But tax authorities 

suffer from
 radical inform

ation asym
m

etries 
and savage resource constraints, and 
generally only challenge the m

ore obviously 

W
hen the U

S and the U
K

 invaded 
Iraq in 2003, they claim

ed to be 
doing so “legally”, pursuant to 

U
N

 resolution 1441. The U
K

 governm
ent 

obtained an opinion from
 the A

ttorney 
G

eneral, Lord G
oldsm

ith, to the effect that 
the resolution authorised the use of force, 
and on the basis of that opinion the U

K
 

invaded. The fact that Lord G
oldsm

ith’s 
opinion w

as universally derided by scholars 
of international law

 w
as irrelevant, because 

international law
 doesn’t w

ork like that. 
States are the source of law

, and so the 
invasion itself w

as the juridical act; the debate 
over its ‘legality’ w

as a m
ere conversation 

betw
een onlookers. W

here the behaviour of 
pow

erful states is in question, international 
law

 is like a court case w
ith only one party, 

w
ho is also the judge. 

To som
e extent, self-assessed tax liabilities 

w
ork in the sam

e w
ay. You can assess yourself 

as having a liability to tax that is as low
 as 

you w
ant it to be, and file on that basis, 

provided you have your tax equivalent of 

feature
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At the m
om

ent taxpayers are free to file returns claim
ing tax advantages that do not exist. The tax advice industry 

can m
ake up the law

 to suit its clients, placing the onus on the revenue authority to m
ount a challenge. Professional 

regulatory bodies need to step in and im
pose stricter duties on tax advisers in order to protect public funds from

 
system

atic predation.

vulnerable filing positions in any event.  This 
m

eans that taxpayers w
ho create their 

ow
n fiscal realities stand a good chance of 

succeeding, w
hich is w

hy this practice is so 
com

m
on.

A
s the exam

ple of Lord G
oldsm

ith 
dem

onstrates, w
e cannot expect the 

professional integrity of advisers to stand 
up as a first line of defence against this kind 
of practice.  A

lso, it is not just a m
atter of 

advisers com
prom

ising their professional 
integrity in pursuit of their clients’ interests 
because that is w

hat they are paid to do: 
there is a w

ide spectrum
 of ideological 

positioning w
hich protects tax advisers from

 
confronting their role in the predation of 
the public purse by w

ealthy individuals and 
com

panies:

Som
e tax practitioners are positively 

m
otivated by their self-im

age as freedom
 

fighters, liberating w
ealth (w

hich they view
 

as inherently private) from
 the clutches 

of the over-m
ighty state. O

thers struggle 
to understand the agency that they and 
their fellow

 professionals have in the prior 
process of structuring transactions so as to 
be able to claim

 the consequent dubious tax 
advantages.  They speak as if the legal form

 
that transactions take is deposited overnight 
by som

e sort of tax structuring fairy, and 
that the only role of tax advisers is to w

ake 
up in the m

orning and decide w
hether 

or not to claim
 w

hatever tax savings 
arguably arise. Even those w

ho recognise 
the agency of tax advisers in structuring 
transactions nonetheless insist that their 
contribution cannot be distinguished from

 
the com

m
ercial im

peratives of the client.

C
learly, then, since they do not perceive 

them
selves to be part of the problem

, self-
regulation by individual tax professionals 
is not the solution. Professional regulatory 
bodies seem

 to be an obvious alternative, 

“Taxpayers w
ho create their ow

n fiscal realities stand a  
good chance of succeeding, w

hich is w
hy this practice is  

so com
m

on.”
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but (in the U
K

 at least) they have so far 
failed to step in. O

ne obstacle preventing a 
regulatory solution stem

s from
 the fact that 

there is a heterogeneous gaggle of law
yers’, 

accountants’ and tax advisers’ regulatory 
bodies, m

any of w
hich regulate professions 

w
ith a huge variety of other specialism

s, 
and so do not specifically regulate their 
m

em
bers in relation to their tax w

ork.

Even those bodies that do specifically 
regulate tax advisory w

ork, how
ever, set 

the bar astonishingly low
 in term

s of the 
strength of the filing position that their 
m

em
bers can encourage (or perm

it) 
their clients to adopt.  A

 m
em

ber of the 
U

K
’s C

hartered Institute of Taxation, for 
exam

ple, m
ust “not assert tax positions 

in a tax return w
hich he considers have 

no sustainable basis.” This is a laughably 
low

 threshold.  Indeed it is not really a 
threshold at all; it is a green light to any 
intelligible argum

ent in favour of a tax saving, 
irrespective of w

hether or not it is actually 
correct.  N

o doubt resolution 1441 w
ould 

have taken the invasion of Iraq over the 
“no sustainable basis” threshold, had the 
threshold applied to w

ar as w
ell as to self-

assessm
ent filing positions.

To an extent this low
 threshold reflects the 

division of labour as betw
een tax advisers. 

The person w
ho files a tax return is not 

necessarily the person w
ho dream

ed up 
the tax planning, w

ho m
ay be a different 

person again from
 the person w

ho advised 
that the tax planning w

as legally effective in 
achieving its intended fiscal effect. Som

eone 
som

ew
here along the line w

ill “sign off” on 
the tax, and the existence of this “sign-off” 
enables everyone else to get on w

ith their 
jobs, w

ithout having to apply their ow
n 

professional judgem
ent to the tax planning 

in question.

The problem
 w

ith this m
odel is that, 

w
here one adviser concerns herself w

ith 
the accounting treatm

ent, another w
ith 

the legal analysis, and yet another w
ith the 

transactional im
plem

entation, and som
eone 

else even further dow
n the line does the 

actual filing, there is no im
perative on 

anyone in particular to ensure that that the 
w

hole tax proposition stacks up. Typically 
for exam

ple, the legal analysis w
ill assum

e 
factual features w

hich cannot realistically 
be delivered on an im

plem
entational level, 

although I have seen one m
uch-im

plem
ented 

schem
e purporting to shelter entire 

personal incom
es from

 U
K

 tax w
here 

the Q
C

’s advice w
as w

rong in law
, the 

accounting assum
ptions w

ere incorrect, and 
the factual propositions did not hold w

ater 
in any event. If the client is risk-averse then 
this kind of thing should be called out by a 
conscientious adviser acting in the client’s 
interest som

ew
here along the line, but if 

the client is a sophisticated taxpayer hungry 
for the tax risk this stuff represents then 
nobody is going to call it out on behalf of 
the public exchequer.

W
ith a view

 to protecting public m
oney 

from
 this kind of predation, it w

ould be 
possible for such bodies as (in the U

K
) 

the Bar Standards Board, the Solicitors 
Regulation A

uthority, the Institute of 
C

hartered A
ccountants of England and 

W
ales and the C

hartered Institute of 
Taxation to oblige regulated professionals 
call this kind of thing out on behalf of the 
public exchequer, by im

posing a regulatory 
requirem

ent that tax filing positions, taking 
all relevant factors into account, have to 
have a specified m

inim
um

 prospect of 
success.  A

t its very low
est the threshold 

should be “m
ore likely than not to succeed”.

W
e professionals are at risk of crim

inal 
prosecution if w

e continue to advise a client 
w

ho is baldly failing to report incom
e to 

the tax authority; it seem
s bizarre that, by 

contrast, w
e should be com

pletely off-risk 
for even a non-crim

inal regulatory breach 
if w

e w
ave through filing positions w

hich 
w

e know
 perfectly w

ell w
ould not survive 

forensic scrutiny.  The difference betw
een 

the tw
o is only the difference betw

een the 
invasion of Iraq w

ith or w
ithout the opinion 

of Lord G
oldsm

ith to support it.
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“Som
eone som

ew
here along the line w

ill ‘sign off’ on 
the tax, and the existence of this ‘sign-off’ enables 
everyone else to get on w

ith their jobs, w
ithout having 

to apply their ow
n professional judgem

ent to the tax 
planning in question.”


