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I have m
ade no secret of m

y dislike of 
com

plex avoidance schem
es throughout 

m
y career as a lecturer and w

riter. That 
dislike is rooted in m

y belief that if a client 
cannot understand the full purpose of a 
series of transactions and how

 they relate to 
his business or personal life then he should 
not be entering into them

.

The advice I deliver through m
y practice 

is aim
ed at supporting m

y clients to grow
 

their businesses, m
aking use of available tax 

reliefs that are appropriate to them
. If I am

 
asked for advice about “tax reduction”, as I 
have been this year, I am

 firm
. Tax reduction 

is not m
y area of expertise, and should a 

client w
ish to take advice elsew

here, then 
he is w

elcom
e to leave m

e. It is a stance that 
is perhaps easier for m

e to take than m
any 

of m
y colleagues – I have m

ore than one 
business, and m

y practice is a sm
all part of 

m
y incom

e, giving m
e the luxury of speaking 

m
y m

ind to clients.

H
ow

ever, as chair of the Institute of 
C

hartered A
ccountants in England and 

feature
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) Tax Faculty, I do also hear 
from

 fellow
 professionals w

ho are w
orried 

about tax schem
es w

hich are being offered 
to their clients directly, or schem

es w
hich 

are heavily m
arketed to sm

aller firm
s of 

accountants. 

M
y fellow

 practitioners are w
orried that 

they m
ight be regarded as negligent if 

they fail to give advice to clients about 
aggressive avoidance schem

es w
hich m

ight 
be open to them

. N
o doubt this concern 

is stim
ulated by prom

oters w
ho plant the 

seeds of doubt. Indeed, in the past, I have 
spoken at events w

here other speakers 
have delivered just that m

essage – if you 
don’t advise clients to go into the latest tax 
schem

es then you risk a negligence case.

H
ow

 these prom
oters m

ust have sm
iled and 

rubbed their hands w
hen the decision of the 

H
igh C

ourt w
ent against the advisers in the 

case of M
ehjoo v H

arben Barker. H
ere w

as 
a C

ourt apparently ruling that the advisers 
w

ere negligent because they w
ere not aw

are 
of a com

plex avoidance schem
e open to 

non dom
iciled individuals. O

f course the 
case w

as m
ore com

plex than the headlines 
indicated, and the w

orld w
as largely set right 

again w
hen the C

ourt of A
ppeal ruled in 

favour of the advisers.

M
y view

 for m
y fellow

 professionals in 
sm

aller firm
s is the sam

e in respect of 
avoidance schem

es as it is in relation to any 
other area in w

hich they have no expertise. 
If they are generalists, and that is clear to 
their clients, then clients cannot expect 

them
 to advise on highly specialised areas. 

There are num
erous areas w

here I w
ould 

refer a client to a specialist – setting up an 
em

ployee share schem
e, for exam

ple. The 
fact that areas in w

hich I regard m
yself as 

technically unqualified to advise include 
tax avoidance schem

es is not a problem
 to 

m
e. Because I know

 that com
plex schem

es 
need very careful execution dow

n to the 
last detail, I w

ould ask a client to leave m
y 

practice if they w
anted to take up a schem

e. 
This is not a m

oral judgem
ent on them

 – 
although I happen also to have a personal 
dislike of these types of arrangem

ent, but I 
rule m

yself not com
petent to give a client 

the support that he or she is likely to need 
follow

ing his course of action.

So that, I believe, deals w
ith the adoption 

of tax avoidance schem
es in the future. In 

fact, w
hen advising anyone now

 on taking 
up a tax avoidance schem

e, I am
 now

 able 
to point out that under the A

ccelerated 
Paym

ent N
otice legislation, clients entering 

into a ‘D
O

TA
S’ schem

e m
ay be required to 

pay the tax up front pending the schem
e 

being exam
ined by the courts. (D

O
TA

S 
is the acronym

 for D
isclosure of Tax 

A
voidance Schem

es, and indicates that a 
schem

e or arrangem
ent exhibits som

e of 
the characteristics w

hich give H
M

RC
 cause 

Accountants can find them
selves in a difficult position if their clients are eager to engage in “tax reduction”. Som

e are 
w

orried that they w
ill be legally liable if they do not com

ply. But accountants do not have to advise on tax schem
es and 

no one can force them
 to do so. 

“M
y fellow

 practitioners are w
orried that they m

ight be 
regarded as negligent if they fail to give advice to clients 
about aggressive avoidance schem

es w
hich m

ight be open  
to them

.”
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for concern; such schem
es have to be 

registered w
ith the tax authority and are 

allocated a reference num
ber, so that their 

use can be carefully m
onitored, particularly 

if they are subsequently overturned by the 
courts.) I have already found that this advice 
dam

pened the enthusiasm
 of an individual 

w
ho w

as referred to m
e by another 

practitioner, to the point that, on reflection, 
he decided not to look for any schem

es to 
reduce his tax liability.

But there is another difficult area for the 
sm

aller practice. C
lients m

ay have taken 
advice elsew

here in the past, and that advice 
is now

 com
ing back to haunt them

! W
ith 

the introduction of another new
 N

otice 
– this tim

e a Follow
er N

otice – the client 
m

ay find that he has been invited to settle a 
long standing dispute in favour of H

M
RC

.  A
 

follow
er notice allow

s H
M

RC
 to ask users 

of schem
es w

hich have not been to court to 
settle in the taxm

an’s favour if the schem
e 

they have used is sim
ilar to another schem

e 

w
hich has failed in the courts. C

lients w
ho 

have com
e to us w

ith an old schem
e under 

enquiry – entered into som
e years before 

w
e took over their affairs – m

ay now
 seek 

advice from
 the new

 adviser as to w
hat they 

should do. Follow
er N

otices do exactly w
hat 

the consultation docum
ent said they w

ould 
do – “Raise the stakes” for those w

ho have 

entered into tax avoidance schem
es in the 

past. C
lients do not have to settle their case 

– they m
ay choose to fight on; but if they 

do, the m
oney at stake (excluding of course 

the very high cost of litigation) w
ill increase 

by 50%
 – the penalty for failing to settle 

the dispute as requested by the Follow
er 

N
otice.

O
ur natural reaction is to try to support 

our clients – w
e w

ant to help. But I w
ould 

encourage sm
aller practitioners w

ho are 
out of their depth to be very careful how

 
they approach these cases. If the present 
adviser does not understand the schem

e the 
client entered into, he is hardly w

ell placed 
to advise of the chances of success in court. 
H

e should also be aw
are that som

e schem
es 

preclude a purchaser of the schem
e from

 
reaching a settlem

ent w
ith H

M
RC

. D
irecting 

a client back to the original adviser or 
prom

oter is the safest w
ay to protect your 

client – and indeed your ow
n professional 

indem
nity prem

ium
s. 

The agreem
ent betw

een the taxpayer 
and his adviser is governed by contract 
law

, underpinned by the professional 
requirem

ent to act in the client’s best 
interests. H

ow
ever, advisers m

ust alw
ays stay 

w
ithin their area of expertise, and if sm

aller 
practitioners are not com

fortable w
ith 

advising on tax schem
es, then they cannot 

be required to do so, by their client or by 
anyone else. Trying to be helpful can be a 
dangerous thing to do.

Rebecca Benneyw
orth M

BE BSc FC
A is a 

chartered accountant, lecturer and author on 
tax issues. She is currently the chair of the 
IC

AEW
 Tax Faculty.  The view

s expressed are  
her ow

n.

“If sm
aller practitioners are not com

fortable w
ith 

advising on tax schem
es, then they cannot be required 

to do so, by their client or by anyone else.”


